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PER CURI AM *
Plaintiff-Appellant Lorraine Washi ngton appeals the district
court’s order granting Defendant-Appellee’s notion to dismss and

motion for sunmmary judgnent in this Title VII action. For the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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foll ow ng reasons, we AFFI RM

| . Background

Lorrai ne Washi ngton (“Washington”), an African-Anerican
femal e born January 5, 1956, is enployed by the United States
Departnent of Agriculture’ s National Finance Center (the “NFC’)
in New Ol eans, Louisiana. On August 30, 2002, after exhausting
her adm nistrative renedi es, Washi ngton brought this Title VII
| awsuit against U S. Secretary of Agriculture Anne Veneman
(“Veneman”).! Washington all eges her enployer discrininated
agai nst her by, inter alia, failing to pronote her, denying her
request for |eave, denying her additional options to repay
religious | eave, reprimanding her for reading on the job, denying
her the use of a floor heater, requiring her to keep a task I|i st
of daily duties, allow ng rude behavior from supervisors, givVing
her undeserved poor performance ratings, denying her a
performance award, scheduling training on a Holiday Program day,
threating disciplinary action, disclosing personal information on
an organi zati onal chart, denying adequate work assignnents to
fill a nine-hour work day, and renoving and |ater replacing itens

fromher desk. Washington clains that her enployer discrimnated

! The original conplaint was brought on behal f of
Washi ngton and ten ot her NFC enpl oyees. On July 17, 2003, the
district court granted an unopposed notion to sever the other
plaintiffs fromWshington’s |awsuit.
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agai nst her on the basis of race and sex, as well as in
retaliation for her various prior Equal Enploynent Qpportunity
(“EEQ") conpl aints.?

On Decenber 16, 2003, Venenan filed a notion to dism ss
under Rule 12(b)(6) and for summary judgnent under Rule 56. On
January 27, 2004, the district court granted Venenman's noti on.
The district court held that all of Washington’s discrimnation
clains except three (failure to pronote, denial of a request for
| eave, and denial of additional options to repay religious |eave)
clearly failed to state a claimfor relief and were therefore

di sm ssed under Rule 12(b)(6). Washington v. Veneman, No. Cv. A

02- 2678, 2004 W. 170315, at * 5 (E.D. La. 2004). Although noting
that the | eave-based clains (denial of |eave and denial of
opportunities to repay religious |eave) nore closely resenbl ed
actionable clains under Title VII, the court neverthel ess

di sm ssed these clains under 12(b)(6) as well. See id. As an
alternative holding, the court granted summary judgnent on the
two | eave-based clains. 1d. Finally, the district court granted
summary judgnent in favor of Veneman on the failure-to-pronote
claim [|d. Wshington, who was represented by counsel bel ow,
now appeal s pro se.

1. Di scussi on

2 Washington's conplaint also alleged age di scrimnation,
but she no | onger nmaintains that theory on appeal.
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A.  Standards of Review
We review Rule 12(b)(6) dismssals for failure to state a

cl ai m de novo. G egson v. Zurich Am Ins. Co., 322 F.3d 883, 885

(5th Gr. 2003). This court accepts “all well-pleaded facts as
true, viewing themin the |ight nost favorable to the plaintiff.”

Jones v. Greninger, 188 F.3d 322, 324 (5th Gr. 1999). *“Thus,

the court should not dismss [a] claimunless the plaintiff would
not be entitled to relief under any set of facts or any possible
theory that [it] could prove consistent with the allegations in
the conplaint.” Id.

We also review a district court’s grant of sunmary judgnment
de novo, applying the sane standard as the district court.

Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th Cr

2001). Sunmary judgnent is proper when the record, viewed in the
light nost favorable to the nonnoving party, denonstrates that no
genui ne issue of material fact exists and that the novant is
entitled to judgnent as a matter of law See FED. R Cv. P.

56(c); see also Blowv. Gty of San Antonio, 236 F.3d 293, 296

(5th Gr. 2001). “The noving party is entitled to a judgnent as
a matter of law [if] the nonnoving party has failed to nake a
sufficient showing on an essential elenent of her case with

respect to which she has the burden of proof.” Celotex Corp. v.

Catrett, 477 U S. 317, 323 (1986) (internal quotation marks

omtted).
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B. Legal Theories

For each of her various discrimnation clainms, Wshington
advances two i ndependent |egal theories: disparate treatnent
(i.e., intentional race and sex discrimnation) and retaliation.
See 42 U.S.C. 8§ 2000e-2(a), 2000e-3(a), 2000e-16(a) (2003).

1. Disparate Treat nent

The McDonnell Dougl as burden-shifting franmework governs

Washington’s Title VII clains for disparate treatnent.?

McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792, 802 (1973).

Under this framework, “[a] Title VIl plaintiff bears the initial
burden to prove a prima facie case of discrimnation by a

preponderance of the evidence.” LaPierre v. Benson Ni ssan, Inc.,

86 F.3d 444, 448 (5th Cr. 1996) (citing MDonnell Douglas, 411

U.S. at 802). Although the precise articulation of the elenents
of a prima facie case wll vary according to the facts of the
case and the nature of the claim a plaintiff usually satisfies
this initial burden by showing that: (1) she is a nenber of a
protected class, (2) she was qualified for the position, (3) she
suffered an adverse enpl oynent action, and (4) the enployer

continued to seek applicants with the plaintiff’s qualifications,

3 The McDonnell Douglas framework applies here because
Washi ngton offers only circunstantial evidence to support her
di sparate treatnent clains. Evans v. Gty of Houston, 246 F.3d
344, 348-50 (5th Cr. 2001); see also Kendall v. Block, 821 F.2d
1142, 1145 (5th Gr. 1987).
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t he enpl oyer sel ected soneone of a different race or sex, or that
others simlarly situated were treated nore favorably than she.

ld. at 448 & n.3; Evans v. Cty of Houston, 246 F.3d 344, 348-50

(5th Gr. 2001); Rios v. Rossotti, 252 F.3d 375, 378 (5th Cr

2001); Urbano v. Cont’|l Airlines, Inc., 138 F.3d 204, 206 (5th

Cir. 1998).

“Once established, the plaintiff’s prim facie case raises
an inference of intentional discrimnation. The burden of
production then shifts to the defendant to articulate a
| egitimate, nondi scrimnatory reason for the chall enged
enpl oynent action.” LaPierre, 86 F.3d at 448 (citing MDonnel
Douglas, 411 U S. at 802). |If the defendant proffers such a
| egitimate reason, the burden shifts back to the plaintiff to
show that the defendant’s reason was nerely a pretext for
discrimnation. Rios, 252 F.3d at 378 (citing Reeves v.

Sanderson Plunbing Prods., Inc., 530 U S 133, 138-42 (2000)).

O course, “[t]he ultimate burden of persuading the trier of fact
that the defendant intentionally discrimnated agai nst the
plaintiff remains at all times with the plaintiff.” Reeves, 530

U S at 143 (alteration in original) (quoting Tex. Dep’'t of Cnty.

Affairs v. Burdine, 450 U S. 248, 253 (1981)). Wether summary

judgnent is appropriate depends on a nunber of factors, including
“the strength of the plaintiff’s prima facie case, the probative

val ue of the proof that the enployer’s explanation is fal se, and
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any ot her evidence that supports the enployer’s case and that
properly may be considered.” 1d. at 148-49.

2. Retaliation

Washington’s clains for retaliation also fall within the

McDonnel | Dougl as burden-shifting framework.* See Fierros v.

Tex. Dep’'t of Health, 274 F.3d 187, 191-92 (5th Cr. 2001).

Accordingly, “the plaintiff carries the initial burden of
establishing a prima facie case of retaliation.” [d. A
plaintiff may satisfy this burden by denonstrating that: (1) she
engaged in an activity protected by Title VII, (2) an adverse
enpl oynent action was taken against her, and (3) a causal |ink
exi sted between the protected activity and the adverse enpl oynent

action. 1d.; Long v. Eastfield Coll., 88 F.3d 300, 304 (5th Cr.

1996) .

The plaintiff’s prima facie show ng of retaliation
establi shes an inference of the enployer’s inpermssible
retaliatory notive. Fierros, 274 F.3d at 191. Like in disparate
treat nent cases, the burden then shifts to the enployer to

produce a legitimate, nonretaliatory reason for the adverse

4 Again, the McDonnell Douglas franework applies because
Washi ngt on bases her retaliation clainms solely on circunstanti al
evidence. Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 191-92
(5th Gr. 2001) (noting that in direct evidence cases, the burden
of proof shifts to the enployer to establish by a preponderance
of evidence that the sane decision would have been nade
regardl ess of the protected activity); More v. U S. Dep’'t of
Agric., 55 F.3d 991, 995 (5th GCr. 1995).
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enpl oynent action. |d. Once the enployer produces evidence of
such a reason, the plaintiff has the ultimte burden of proving
that the protected activity was a but-for cause of the adverse
enpl oynent decision. Long, 88 F.3d at 305 n.4. The jury may
infer the existence of but-for causation fromthe conbination of
the plaintiff’s evidence establishing the prim facie case of
retaliation and the plaintiff’s evidence that the reasons given

by the enployer are nerely pretextual. Mta v. Univ. Tex.

Houston Health Sci. C&r., 261 F.3d 512, 519 (5th GCr. 2001).

3. Utimte Enploynent Actions

We have consistently held that in order to present a prima
facie case for either disparate treatnent or retaliation, a
plaintiff nust show that the enployer took an *“adverse enpl oynent

action” against the plaintiff. See, e.qg., Pegramv. Honeywell,

Inc., 361 F.3d 272, 281-82 (5th Cr. 2004). 1In this circuit,
only “ultimate enpl oynent decisions” qualify as the adverse
enpl oynent actions necessary to establish a prim facie case of

discrimnation or retaliation. Mattern v. Eastman Kodak Co., 104

F.3d 702, 707 (5th Gr. 1997); see also Dollis v. Rubin, 77 F.3d
777, 781-82 (5th Gr. 1995) (per curiam (“Title VIl was designed
to address ultimte enpl oynent decisions, not to address every
deci si on made by enpl oyers that arguably m ght have sone
tangential effect upon those ultimte decisions.”). Utimte

enpl oynent deci sions include hiring, granting | eave, discharging,
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pronoting, and conpensating. Mattern, 104 F.3d at 707; Hernandez
v. Crawford Bldg. Material, 321 F.3d 528, 531-32 (5th Gr. 2003)

(per curianm) (explaining that the definition of ultinmate
enpl oynent actions in retaliation cases is derived fromthe
definition of discrimnation in disparate treatnent cases).
C. Analysis

1. dains Not Constituting Utimte Enploynment Actions

The district court properly dismssed the vast ngjority of
Washi ngton’ s cl ai ns because the enpl oyer’s actions did not
constitute ultimate adverse enpl oynent actions. None of the
follow ng actions asserted by Washington constitute ultinate
enpl oynent actions under our jurisprudence: reprimanding for
readi ng on the job, denying the use of a floor heater, requiring
an enployee to keep a task list of daily duties, rude behavi or
from supervi sors, undeserved poor performance ratings, denying a
performance award, scheduling training on a Holiday Program day,
t hreateni ng disciplinary action, disclosing personal information
on an organi zati onal chart, denying adequate work assignnents to
fill a nine-hour work day, and renoving itens fromthe enpl oyee' s

desk and then later replacing them See, e.q., Hernandez, 321

F.3d at 532 n.2 (cataloguing Fifth GCrcuit cases on ultimate
enpl oynent actions). To find otherwise would transform “every
trivial personnel action that an irritable . . . enployee did not

like [into the] basis of a discrimnation suit. The Equal
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Enmpl oynent Qpportunity Comm ssion, already staggering under an
aval anche of filings too heavy for it to cope with, would be

crushed, and serious conplaints would be |ost anong the trivial.

Burger v. Cent. Apartnent Mynt., 168 F.3d 875, 879 (5th Gr.

1999) (per curiam (quoting Wllians v. Bristol-Mers Squibb Co.,

85 F.3d 270, 274 (7th Cr. 1996)). Thus, Washington failed to
establish a prima facie case for either disparate treatnent or
retaliation with respect to these clainms, and the district court
did not err in granting Veneman's notion to di sm ss.
2. Denial of Leave and Qpportunity to Repay Leave

The district court al so dism ssed Washi ngton’s cl ai ns that
she was denied | eave and deni ed the opportunity to repay | eave
for a religious holiday on the grounds that these denials did not
constitute ultimte enploynent actions. W have previously
listed the denial of |eave anong those enpl oynent decisions that
may satisfy the ultimte enploynent action requirenent.®> E.g.,
Mattern, 104 F.3d at 707. Notw thstanding the fact that a deni al
of |l eave can constitute an ultinmate enpl oynent action in certain
ci rcunst ances, we have serious doubts that Washington's
particul ar | eave-based clains rise to the level of an ultinmate

enpl oynent decision. W, however, need not decide the issue

5> W also note that Veneman expressly conceded in her
nmotion to dism ss and notion for summary judgnent that these two
clains satisfied the ultinmate enpl oynent action el enent of a
prima facie case.
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here. Instead, we affirmthe district court’s alternative grant
of summary judgnent on the grounds that Washington failed to neet
her burden with respect to these two clains on either a disparate

treatnent or retaliation theory. Cf. Okoye v. Univ. Tex. Houston

Health Sci. CGr., 245 F. 3d 507 (5th Cr. 2001) (noting that a

court of appeals may affirmon any grounds supported by the
record when reviewing a district court order de novo).

Even assum ng, arguendo, that Washi ngton established a prim
facie case for disparate treatnment and retaliation for her claim
that she was denied | eave, Venenman produced anpl e evi dence
show ng that the NFC had a legitimte, nondiscrimnatory,
nonretaliatory reason for the denial. |In February 1999,
foll owi ng normal procedure, the NFC asked its enpl oyees
(i ncludi ng Washi ngton) to schedul e | eave for the year in advance
by designating a first and second choice for vacation tine.

Washi ngt on requested vacation during Christmas, without listing a
second choice. NFC policy, however, requires enployees to

al ternate working on maj or holidays because these vacation
periods are consistently in high demand. Because WAshi ngton had
taken Christmas vacation in 1998, her supervisor asked that she
sel ect another tine for vacation in 1999. Wshington conplied
with the request, and her second choice for vacation was granted.
Thus, the “denial” of |eave conported with established internal

NFC procedure, and any presunption of discrimnation inferred
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fromWashington’s prima facie case therefore di sappeared.
Consequently, the burden then shifted to WAshington to show
that this explanation was nerely a pretext for discrimnation.
She failed to present any evidence, nmuch |ess sufficient
evidence, that this was the case. In the sane vein, Washington
failed to provide any evidence that she woul d have been granted
her request for vacation but-for her prior EEO activity. The
only evidence in the record that even possibly questions the
legitimacy of the stated reason is Washington’s own affidavit
that the NFC did not always follow its vacation policy. This
statenent, by itself, fails to satisfy Washington’s summary

j udgnent burden. See Ransey v. Henderson, 286 F.3d 264, 269-70

(5th Gr. 2002) (noting that this court *“has cautioned that
‘conclusory allegations, speculation, and unsubstanti at ed
assertions are inadequate to satisfy’ the nonnovant’s burden in a

motion for summary judgnent.” (quoting Douglass v. United Servs.

Auto. Ass’'n, 79 F.3d 1415, 1429 (5th Gr. 1996))). Thus, there
is no genuine issue of material fact regardi ng Washi ngton’s
retaliation claim and summary judgnent was appropriate. See
Long, 88 F.3d at 305 n.4, 308.

For the sanme reasons, Washington’s claimthat she was denied
the opportunity to repay | eave taken for religious holiday in
Decenber 2001 fails. NFC policy allows supervisors to grant

enpl oyees tine-off on regular work days for religious observance.
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Enpl oyees taking such | eave, however, must repay the tinme by
wor ki ng addi ti onal hours; otherw se, those hours will be deducted
fromthe enployee’s paycheck. The record shows that the NFC
provi ded Washi ngton with the opportunity to repay the religious
| eave in question. However, she failed to fill out the necessary
forns and was therefore billed for the tinme she took off.
Plaintiff produced no evidence showi ng that this reason was
merely a pretext for discrimnation. Furthernore, no evidence
suggests that Washi ngton woul d have been allowed to repay her
religious | eave but-for her EEO conplaints. Accordingly,
Washi ngton failed to neet her summary judgnent burden on both of
her | eave-based cl ai ns.

3. Failure to pronote

Washington simlarly failed to neet her sunmary judgnment
burden with respect to her claimthat the NFC denied her a
pronmotion in July 2000. Even assum ng that WAshi ngton
established a prima facie case, she did not present evidence
show ng that the NFC s reasons supporting its pronotion deci sion
were pretextual or that she would have been pronoted but-for her
EEO activity. Absent a genuine issue of material fact on the
matter, the district court properly granted sunmmary judgnent.

I n Septenber 1999, the NFC advertised two vacancies for a
position as Program Anal yst, GS-07/09/11. A pronotion panel,

consi sting of a Personnel Managenent Specialist (an African-
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Anmerican female) and three rating nenbers (a Wite nmale, an
African-Anerican fermale, and a Wiite female) reviewed, rated, and
ranked the applications. Follow ng NFC procedure, the panel
utilized a plan that neasured and scored each candi date’s
proficiency in the four criteria identified in the vacancy
announcenent. Each candi date received a total score derived from
the four criteria scores. The highest scoring candi dates nade
the Best Qualified (“BQ@ ) list, which was forwarded to the
selecting official for the final pronotion decision.

Washi ngton applied for both the GS-7 and the GS-9 positions.
O the 54 candidates that applied for the G5 7 pronotion, the top
nine made the BQ list. The cut-off score was 355. Washi ngton
who scored a 330, did not make the BQ list, and she therefore was
not considered for pronotion by the selecting official. O the
24 applicants for the GS-9 position, seven nade the BQIlist. The
cut-of f score was 320. Washington scored a 300 and thus did not
make the BQIlist. Fromthe BQIlists, the selecting officia
of fered pronotions to an African-Anerican nmale, a Wite fenal e,
and a Hispanic fenal e.

Thus, Veneman established a nondi scrim natory,
nonretaliatory basis for the NFC s decision not to pronote
Washi ngton. The fact that the selecting official ultimtely
offered the pronotion to an African-Anerican man, a Wiite woman

and a Hi spani c woman provides further evidence of the |lack of any
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discrimnatory notive. See N eto v. L&H Packing Co., 108 F. 3d

621, 624 & n.7 (5th Gr. 1997) (stating that the fact that a

Hi spani c nal e was repl aced by anot her Hi spanic nmale was materi al,
but not outcone determ native, to its conclusion that the

enpl oyer did not discrimnate). Myreover, nothing in the record
suggests that the pronotion panel knew anythi ng about

Washi ngton’s prior EEO conpl aints, thus denonstrating the

unli kelihood of a retaliatory notive. Chaney v. New Ol eans Pub.

Facility Mynt., Inc., 179 F. 3d 164, 168 (5th Cr. 1999).

Theref ore, Veneman satisfied her burden under MDonnell Dougl as.

In response, Washington utterly failed to provide any
evi dence that her non-pronotion resulted fromrace or sex
discrimnation, that the reasons proffered by the NFC were
pretextual, or that she would have been pronoted but-for her
prior EEO activity. The record shows that a nunber of
candidates, in addition to those ultimately sel ected, were nore
qualified than Washi ngton. Specifically, 15 candi dates
(i ncluding the nine who nmade the BQ list) outscored Washington in
the GS5-7 ratings, and 12 applicants (including the seven who nade
the BQIlist) outscored her in the G5 9 ratings. Wshington
provi ded no evidence that she was clearly nore qualified than the
applicants selected, and therefore her claimfor non-pronotion

must fail. See Price v. Fed. Express Corp., 283 F.3d 715, 723

(5th Gr. 2002) (“We have held in previous cases that a show ng
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that the unsuccessful enployee was clearly better qualified is
enough to prove that the enployer’s proffered reasons are
pretextual. . . . Showing that two candidates are simlarly

qualified does not establish pretext under this standard.”); Odom

v. Frank, 3 F.3d 839, 845-47 (5th Cr. 1993).

After carefully reviewng the record, we concl ude that
Washi ngton has failed to offer evidence that, when viewed in the
light nost favorable to her, would allow a rational fact-finder
to make a reasonable inference that the NFC s proffered reasons
for its enploynent actions were nerely a pretext for

discrimnation or retaliation. See Ransey 286 F.3d at 269-70:;

Ginmes v. Tex. Dep't of Mental Health & Mental Retardation, 102

F.3d 137, 143 (5th Gr. 1996) (affirm ng summary judgnent because
plaintiff offered insufficient evidence to show that the
defendant’s articul ated reasons were pretextual). Hence, the
district court did not err in granting sunmary judgnment in favor
of Venenan.
I11. Concl usion
For the forgoing reasons, we AFFIRMthe judgnent of the

district court.



